Regulating Adult
Oriented Land Uses

Orlando City Council Workshop
Monday, August 10, 2009




Workshop overview

A May the city regulate A Current regulations

aault oriented land uses?
1st Amendment

A What kind of regulations constraints
are lawitul?

A Changes in federal law
A What regulations may A | .
expose the city to risk? Possible revisions
AN oS gurcode e A Additional regulations
some upaating? A Staff recommendations
A Are there some lawful A Council direction

regul ati ons tthat we donot
currently impose? A Go forward plan




Current city regulations

A Chapter 371 Adult Entertainment Code
I Adult Bookstores
I Adult Motion Picture Theatres
I Adult Dancing Establishments
A Chapter 337 Alcoholic Beverages Code
I Certain states of undress prohibited w/ COP
I Certain conduct prohibited w/ COP
A Chapter 581 Zoning Districts and Uses

I Part 4A 17 Adult Entertainment Facilities




Current city regulations; cont.

A Part 4A, Ch. 581 Adult Entertainment Facilities
T AEFs conditional use in the -G district

I Red light district or dispersal?

A Dispersal of facilities

I Minimum separation requirements
A 1,000 ft. from other AEF
A 1,000 ft. from places of worship
A 1,000 ft. from parks, libraries, schools
A 1,000 ft. from residential zoning districts
A 1,000 ft. from COP establishments
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Existing state and county
regulations

A Chapter 847, Florida Statutesi Obscenity
i Prohi bits nobsceneo mater.|
i 2"d degree misdemeanor; 3" degree felony
I Preempts obscenity regulation to the state
I Sec. 847.0134,; 2,500 ft. setback from schools
A Sec. 704, Orange County Charter

I "nCounty ordinances [ are] ¢
municipalities and [ | prevail over municipal

ordinances whene[t] he coul
standards for [ ] regul at.




Current
Conditions
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Code review

Changes to federal and state laws
Exploitable constitutional infirmities and loopholes
County charter amendment

Missing regulations

o o I» Do Do

Changes to court interpretations of the 1 st amendment

I Atleast 5 major SCOTUS opinions on adult
entertainment since cityo:

I Eleventh Circuit and U.S. district court rulings

I Florida state court decisions




Federal hierarchy

Federal constitution,
statutes, and rules

State constitution,
statutes, rules

County charter and
ordinances, city charter
and ordinances
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U.S. Constitution

First Amendment

Congress shall make no law respecting an
establishment of religion , or prohibiting the
free exercise thereof;, or abridging the
freedom of speech, or of the press; or the
right of the people peaceably to assemble,
and to petition the Government for a redress
of grievances.

Bill of Rights
Eff. Dec. 15, 1791
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Eff. Dec. 15, 1791




What 1 s nNnspeech

A Entertainment, including books, movies, dramatic works,
expressive conduct, television and radio programs are
Il ncluded within the scope o

I AEntertail nment , as wel | a
speech, is protected; motion pictures, programs
broadcast by radio and television, and live
entertainment, such as musical and dramatic works
fal l within the First Amel

I Schad v. Borough of Mt. Ephraim, 452 U.S. 61, 65
(1981), citing e.qg., Joseph Burstyn, Inc. v. Wilson, 343

U.S. 495 (1952).




First Amendment land uses

A Regulation of religious assemblies and uses
I Free exercise clause
I Establishment clause
I Freedom of assembly clause

A Regulation of news racks and signs
I Free speech clause
I Free press clause

A Parades, demonstrations, fis
I Free speech clause
I Freedom of assembly clause

A Adult Entertainment Facilities
I Free speech clause




Typical land use regulations

A High level of deference to local governments

A Deferential standards of review by courts for legislative
decisions

I Rational basis test
I Fairly debatable standard
A Presumption of constitutionality

A After-the-fact justification is possible

i See, e.g., Haves v. City of Miamj 52 F.3d 918, 921 (11t
Cir. 1995).




First Amendment-protected
land use regulation

A Far higher burdens placed on local governments
I Enhanced scrutiny by courts
I Regulations are not presumed constitutional

I Regulations must be no more burdensome than
necessary to advance a substantial governmental
Interest

I Government must provide clear and detailed
statement of interest and how the regulation
advances that interest

I See, e.qg., Ward v. Rock Against Racism491 U.S. 781
(1989).




Key 15t Amendment principles

A Content neutrality is the touchstone by which
government regulation of expression is judged

I AnThe FIrst Amendment gene
government from proscribing speech [because] of
disapproval of the ideas expressed. Contentbased
regulations are presumptively invalid.

i RA.V. V. City of St. Pau| 505 U.S. 377 (1992).
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Key 15t Amendment principles

A Content neutrality is the touchstone by which
government regulation of expression is judged

I AnThe FIrst Amendment gene
government from proscribing speech [because] of
disapproval of the ideas expressed. Contentbased
regulations are presumptively invalid.

i RA.V. V. City of St. Pau| 505 U.S. 377 (1992).

AEx#1iAalt is unlawful to crit
Commi ssioner while wal king
A Ex. #2iAlt i s unl awful to br oc

upon a public sidewalk between the hours of 2 a.m. and
8 a. m. o




Key 15t Amendment principles

A Government regulation is a lawful content-n e ut r a |
pl ace, and manner o r é&strict
Amendment-protected expression, If:

1. Regulation is within power of government
2. Furthers an important government interest

3. The government interest is unrelated to the
suppression of speech

4. The incidental restrictions on free speech are no
greater than necessary to further the asserted
government interest

I Uni ted St at,ddUB.367QA868B) / en




Key 15t Amendment principles

A Contentneutralityéexcept for o

I AObsceni tshHAmentinent gratectibn and may
be suppressed by the government

I Obscenity I s a |l egal term
standard

I In Florida, obscenity is regulated by the state
I Legal definition of obscenity has changed over time

I Current definition is provided by the Millertest




Current definition of obscenity

A Miller v. California, 413 U.S. 15 (1973). Material is
obscene If:

1.

the average person, applying contemporary
standards, would find that the work, taken as a
whole, appeals to the prurient interest; and

the work depicts or describes, in a patently
offensive way, sexual conduct specifically defined
by applicable state law; and

the work, taken as a whole, lacks serious literary,
artistic, political, or scientific value



Landmark SCOTUS Decisions

A Young v. American Mini Theatres, Inc., 427 U.S. 50
(1976).

I Circuit court struck down ordinance on Equal
Protection, Due Process, and B! Amendment grounds

I SCOTUS upholds Detroit ndi
I First SCOTUS case to uphold AEF zoning

Alwhile t]l]he First Amendment wi |l not
materials that have some arguably ar
interest in protecting this type of expression is of a wholly different, and
| esser, magnitude than the interest
Whether [expression] moves us to applaud or to despise what is said, every
schoolchild can understand why our duty to defend the right to speak
remains the same. But few of us would march our sons and daughters off

to war to preserve the [ ] right to




Landmark SCOTUS Decisions

A Schad v. Borough of Mt. Ephraim 452 U.S. 61 (1981).

Nude dancing is not without 1t Amendment
protection

Local governmento6s power
unchallengeable

Ordinance must be narrowly drawn and must further
a sufficiently substantial government interest

To be reasonable, time, place, and manner
restriction, ordinance infringing on 1 st Amendment
activities not only must serve significant state
Interests but also must leave open

of communication

1



Landmark SCOTUS Decisions

A City of Renton v. Playtime Theatres, Inc., 475 U.S. 41
(1986).

I Upholds AEF separation ordinance
T Established several touchstones:

A Concern for quality of life was valid governmental
Interest

A City may rely on relevant studies from other
communities in order to justify ordinance

A City may disperse facilities or concentrate them
AiSecondary Effects Doctr

A Available avenues = 5% commercial land




Landmark SCOTUS Decisions

A Barnes v. Glen Theatre, Inc., 501 U.S. 560 (1991).
I Indiana statute prohibited nudity in public places

I Court of appeals ruled that statute violated 1 st
Amendment as to nonobscene erotic expression

I SCOTUS confirmedSchadholding that nude dancing
was not without some 15t Amendment protection, but

upheld Indiana statute because:

Al ndi ana, of course, ha
dancing as such, but has proscribed public
nudi ty across the boar




Landmark SCOTUS Decisions

ACity of Erie v. PAPBR9USI2WV. ,
(2000).

I Challenged ordinance made it an offense to appear
I n a nstate of nudityo

I Court upheld plurality opinion of Barnes

AfABeing o6in a state of nudityo
condition. As we explained in Barnes however, nude dancing
of the type at issue here is expressive conduct, although we
think that it falls within the outer ambit of the First
Amendment 6s protection. o

I Ordinance upheld as directed at public nudity
everywhere, not just in AEFs




Landmark SCOTUS Decisions

A City of Los Angeles v. Alameda Books, Inc.,535 U.S. 425
(2002).

I How much evidence of neg:
IS necessary to sustain an ordinance?

I Upheld essential elements of Renfonand Los
Angel es0 ordinance.

Afiéa municipality [cannot] get
reasoni ng. The municipalityos
the municipalityds rationale f
Afnlal]s a gener al matter, courts

second-guessing the fact-bound empirical assessments of city
pl annerseée, 0o noting that A[t] he
the streets of Los Angel es bet




Summary of key principles

A

A

Government may regulate the time, place, and manner
of 15t Amendment-protected land uses

Government may not completely suppress or banish
sexually oriented land uses from its jurisdiction

I Zoning code must permit 0

avenueso fAby righto

Regulations must be geared toward addressing
Nnegati ve secondary effects
moral opposition to unpopular expressive conduct or
speech

Evidence of negative secondary effects must be placed
Into the legislative record

c



Summary of key principles

A Government may regulate the time, place, and manner
of 15t Amendment-protected land uses

A Government may not completely suppress or banish
sexually oriented land uses from its jurisdiction

I Zoning code must permit
Aby righto

A Regulations must be geared toward addressing

fi 0O and not predi
moral opposition to unpopular expressive conduct or
speech

A Evidence of negative secondary effects must be placed
Into the legislative record




Negative secondary effects

A Regulations must be geared toward addressing

n O and not predi
moral opposition to unpopular expressive conduct or
speech

I Ambient crime generation

I Diminution of surrounding property values

A Evidence of negative secondary effects must be placed
Into the legislative record and must be based on relevant
studies

I Legislators must review studies and avoid ulterior
motives

I May rely on studies conducted by other communities
If reasonably believed to be relevant to Orlando




Providing adeguate avenues

1. How many available sites must be provided by the
zoning and adult entertainment code to withstand a
claim of effective preclusion?

I Few brightline rules
I Number of available site/population of city
2. What makes a site navail abl

I Genuinely and practicably developable




How many sites?

A Florida cases approving number of sites

Function Junction, Inc. v. City of Daytona Beach, 705 F. Supp.
544 (M.D. Fla. 1988). 12 sites/61,991 population (Orlando = 48
sites)

Southern Entertainment Co. of Fla., Inc. v. City of Boynton
Beach 736 F. Supp. 1094 (S.D. Fla. 1990). 11 sites/45,000
population (Orlando = 61 sites)

International Eateries of America, Inc. v. Broward County,
Florida, 941 F.2d 1157 (11t Cir. 1991). 26 sites/154,408
population (Orlando = 42 sites)

T-Marc, Inc. v. Pinellas County, 804 F. Supp. 1500 (M.D. Fla.
1992). 123 sites/268,394 population (Orlando = 115 sites)

Daytona Grand, Inc. v. City of Daytona Beach, 490 F.3d 860 (11
Cir. 2007). 25 sites/64,421 population (Orlando = 97 sites)



How many sites?

A Florida cases disapproving number of sites

I Centerfold Club, Inc. v. City of St. Petersburg, 969 F. Supp. 1288
(M.D. Fla. 1997). 19 sites/238,726 population (Orlando = 20

sites)

i Fly Fish, Inc. v. City of Cocoa Beach 337 F.3d 1301 (11t Cir.
2003). 3 sites/13,263 population (Orlando = 57 sites)

A Cocoa Beach had 4 existing establishments




| s t he siI1te nayv

A Must exclude:
I Publicly owned properties (right-of-way, utility easements)
I Land under water, wetlands, conservation areas
I Airport runways, sports stadiums
i Areas not readily accessible to the public
i Areas developed in a manner unsuitable for commerce
I Areas lacking proper infrastructure
A May include:
i High-rent areas
I Currently undeveloped land

i Contaminated parcels

A Unclear:
I Unplatted or undivided land




Current conditions

A Industrial-General district i by conditional use

I CUP requirement is unlawful

I See, e.q., University Books and Videos, Inc. v. Miam¥r
Dade County; 132 F. Supp. 2d 1008 (S.D. Fla. 2001).
A Existing separation requirements:
I Places of worshipi 1,000 ft.
T Librariest 1,000 ft.
I Another AEFiT 1,000 ft.
I Public parksi 1,000 ft.
I SchoolsT 1,000 ft.
I Residential zoning districtsi 1,000 ft.
I COP establishmentsi 1,000 ft.
I Parramore Heritage Renovation Area (GMP S.6.9)
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Exploiting constitutional
Infirmities
A Potential consequences of an unconstitutional code
I Financial costs
A Direct and indirect costs of litigation
AAttorneysodo fees and dama
I Code is struck down
A Plaintiffs and/or court determine AEF siting

T Courtordered amendments to C




Exploiting constitutional
Infirmities

Armstrong




Exploiting constitutional
Infirmities
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for
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