
Leu Gardens Stormwater Improvements, 
IFB18-0057

Appeal by J. Malever Construction 
Company on the Recommendation for 
Award to Gregori Construction Inc. 



• Drainage and stormwater improvements project within Leu

Gardens and along Forest Avenue.

• The improvements will include the construction of a 66-inch 

reinforced concrete pipe from Forest Avenue through Leu

Gardens to Lake Rowena. The project also involves the 

conversion of an existing dry retention pond within the Leu

Gardens grounds into an exfiltration trench system with an 

outfall to Lake Rowena.
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• November 13, 2017:  IFB issued

• December 14, 2017:  Bid due date

• January 11, 2018:  Notice of Intended Action posted to 

Award to lowest responsive and responsible bidder

 Gregori Construction, Inc. (“Gregori”)
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• January 12, 2018:  Protest received from J. Malever

Construction, supplemental letter

January 19, 2018

• February 2, 2018:  Chief Procurement Officer (“CPO”) 

provided written decision denying protest

• February 7, 2018:  J. Malever Construction appealed 

decision of Chief Procurement Officer

• February 12, 2018:  Chief Financial Officer provided 

written decision denying appeal

• February 14, 2018:  J. Malever Construction appealed 

decision of Chief Financial Officer

Leu Gardens Stormwater

Improvements



• Two Issues on Appeal relating to the M/WBE Documentation 

provided at the time of bid submittal:

1. Whether Gregori was responsive to the bid documents with 

submission of their M/WBE Letter of Intent, which is 

required at bid submittal.

2. Whether the bid specification allowing a bidder an 

additional five (5) day timeframe to provide M/WBE 

subcontractor participation gives the low bidder an unfair 

and competitive advantage. 
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• Minority & Women Business Enterprise Program

• Program is intended to increase the opportunity for minority 

and women-owned firms to participate in City procurement 

and ensure equal contracting opportunities for Minority and 

Women Business Enterprises (M/WBE)

• Program was implemented in 1983 (35 Years)

• City Code, Chapter 57, Article II & III Establishes M/WBE 

Program Goals for Construction Bids:

• 18% MBE Subcontracting Participation goals

• 6% WBE Subcontracting Participation goals
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• On a Construction Bid Solicitation, as provided for in 

Supplementary Conditions, Section 3, Part II, number 8 

(00800-5), the MBE Coordinator may provide an extension of 

no more than five business days when a Contractor fails to 

meet the goals but has sufficiently complied with good faith 

efforts.
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After a construction bid solicitation 
opening, the Minority Business 
Enterprise/Blueprint Division conducts the 
following review:

• Evaluate the M/WBE information that is 
submitted by all bidders. (i.e., Letters of 
Intent, Good Faith Documentation)

• Validate and verify M/WBE information 
submitted by all bidders

• Create a M/WBE summary of 
information submitted by all bidders

• Make recommendation for approval or 
non approval of the apparent low bidder

• Draft a M/WBE memorandum and 
forward to the project manager and 
Procurement contract administrator



• Issue #1:  Was Gregori a responsive bidder:

• As required by the solicitation as set forth in the 

Supplemental Conditions, a Letter of Intent, providing a list 

of the Contractor’s proposed M/WBE subcontractors is to be 

provided at the time of bid opening and evidence of good 

faith efforts shall be submitted at bid opening if the bidder 

does not meet either or both of the MBE and WBE goals.
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LETTER OF INTENT

[*Instructions*] Contractor shall place the following on their letterhead, executed by their authorized agent. The Contractor shall submit this Letter AT BID OPENING,
listing any and all MBE/WBE subcontracts obtained by the Contractor.

In the event a Contractor fails to meet the MBE/WBE percentage goals as required by the attached documents, the Contractor shall complete and submit this Letter of

Intent and shall provide evidence of a good faith effort as required by the "City of Orlando Construction Contract Bid Specifications Minority and Women-Owned

Enterprise Participation," AT BID OPENING. Once the bids are opened, the Letter of Intent must be signed by the MBE/WBEs and returned to the MBE Office no later
than two days after bid opening.]

Dear MBE Coordinator:

I__________________________________________ have entered into an agreement(s) with the following Minority

(Name of Contractor)

and/or Women-Owned Business Enterprise(s) to do the following work for the listed, total contract amounts.

1) ______________________________________________________________________________ (MBE/WBE)

______________________________________________________________________________

(Scope of Work)

______________________________________________________________________________ (Subcontract Price)

(NOTE: Extend list for additional MBE/WBE(s) as needed)

The total percentage of the Contract being performed by MBEs ___________%

The total percentage of the Contract being performed by WBEs___________%

The total dollar amount of contracts being performed by MBEs $___________

The total dollar amount of contracts being performed by WBEs $___________

I understand that I shall not be allowed to substitute or change MBE/WBE Subcontractors nor their scope of work nor the percentage of work performed by them, without
the express prior approval of the MBE Coordinator.

[ ] I was unable to meet the MBE and/or WBE goals on the project. My "good faith" effort documentation is attached to this letter.

Under penalty of perjury, I declare that I have read the foregoing and the facts stated in it are true. (Failure to answer the above questions honestly may result in criminal
prosecution for a felony of the third degree as provided for in Section 92.525(3) Florida Statutes.)

_________________________________________________ ____________________

Authorized Agent of Contractor (must be signed) Date

_________________________________________________ ____________________

Authorized Agent of MBE/WBE Date

(must be signed within two (2) days after bid opening)



In reviewing Gregori’s supplied Letter of Intent, the City evaluated 
the following and found that it substantially complied with the 
specification requirements:

 Submitted on their firm letterhead
 Submitted at time of bid submittal.
 Good Faith Documentation was attached and provided the 

“penalty of perjury” statement that was signed on each page of 
the good faith documentation.

 The fact that the City’s exact form was not utilized was deemed 
to be a minor irregularity as the form did not affect price, thus 
deemed Gregori in compliance.
 Case law showing that public policy against throwing out for 

minor technical reasons (Overstreet Paving Company v. State 
of Florida, Dept. of Transp. (608 So.2d 851 (Fla.App. 2 Dist. 
1992)

 Gregori also submitted the sign and sworn “Affidavit of Present 
and Future Compliance with the City of Orlando M/WBE 
Ordinance.”



• Issue #2: Whether the bid specification allowing a bidder an additional five (5) day 

timeframe to provide M/WBE subcontractor participation gives the low bidder an 

unfair and competitive advantage

• The City evaluated Gregori’s Good faith Documentation to substantiate whether 

Gregori had sufficiently complied with the good faith documentation.  The review 

included, but was not limited to the following:

• That Gregori solicited several M/WBE firms prior to bid opening.

• That Gregori provided documentation showing that they utilized the City’s 

certified M/WBE directory to solicit subcontractors.

• That Gregori identified the subcontractors’ lines of work that they intend to utilize.

• That Gregori demonstrated the portions of the work to be performed by the 

M/WBE firms were feasible.
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• Based upon the good faith documentation received, Gregori was 

given an additional five (5) days extension to ensure that Gregori

made a good faith effort to comply with the City’s subcontracting 

participation goals.

• This has consistently been the City’s practice with the program over 

the past 30 years and all bidders were afforded the same opportunity 

as set forth in the Bid specifications.

• At the end of this extension, Gregori was able to exceed the City’s 

goals with an overall 25.4% M/WBE Subcontractor participation.  

• Meet the program objectives.

• At no time was the original low bid price changed and did not impact 

the overall pricing to the City.
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• The time to have protested the City's procedure regarding the additional 5 day timeframe would have been 7 
days after the issuance of the solicitation, per City Code Section 7.900(D)1. 

• As such, the City believes this issue is untimely to be heard on this appeal, but nevertheless feels that the City has been fair
and consistent in our process of affording the additional timeframe if the letter of intent and good faith documentation has 
been met by a bidder.

• Gregori substantially complied with IFB18-0057 solicitation documents and 

therefore was deemed as a responsive and responsible low bidder.
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Council has the discretion to:
 Deny the Appeal; or
 Uphold the Appeal; or
 Reject all bids and cancel the 

solicitation.

 Recommended Action:  Deny 
the Appeal and in the 
accompanied New Business 
companion item to award to 
Gregori Construction.



• Case Law:
• In Intercontinental Properties, Inc. v. State of Florida Department of Health and Rehabilitative Services, 

606 So.2d 380 (3rd DCA 1992), a party protesting the award of a government contract to the low bidder 
must be prepared to show not only that the low bid was deficient, but also that the protester's own bid 
does not suffer from the same deficiency. The Letter of Intent provided by J. Malever was incomplete 
as it was missing the percentages related to each M/WBE subcontractor on the form; thus an additional 5 
day M/WBE review period would have been initiated for J. Malever, in this case as was done with 
Gregori.
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Questions??

• Presented by:

• David Billingsley, Chief Procurement Officer

• Janeiro Coulter, Minority Business Enterprise/Blueprint Division Manager

• Byron Rayser, Contract Compliance, Minority Business Enterprise/Blueprint Division

• Alison Brackins, Assistant City Attorney
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